Question 1 (one hour)

Several years ago, Harry Ford opened a small company to manufacture automobiles, which are made of different materials, including steel.  Since he opened, he has been purchasing some of his steel from a company called U.S.A. Steel, through its salesman, Andy Carnegie.  Harry and Andy have entered into a series of destination contracts for the steel, even though the steel industry practice is to sell steel through shipment contracts.

On March 1, 2008, Andy visited Harry at Harry’s plant.  The two agreed that Harry would buy, and Andy would sell, respectively, two tons of high strength low alloy steel at $1000 per ton.  They did not discuss whether the contract will be a shipment or a destination contract.  The two men shook hands and parted ways.

On March 2, 2008, Andy returned to his office.  He sent Harry an e-mail message which said:

This will confirm our contract for the sale of two tons of high strength, low alloy steel at $1,000 per ton.  U.S.A. Steel will not be liable for any consequential damages including lost profits.

After Andy sent the e-mail (and received an electronic confirmation that Harry opened the e-mail), his assistant brought him a faxed letter from Harry, which stated as follows:

Andy:

It was nice to see you.  This confirms our agreement to buy 2 tons of high strength low alloy at $1,000 per.

Give my regards to Louise and Margaret.

Harry

There was no further correspondence between the two.  

On March 30, Andy received a call from his manufacturing department that Harry’s steel was ready.  He called his friend at the Pennsylvania Railroad and made a contract for the carriage of the steel, effectively treating the contract as a shipment contract per steel industry practice.  

When the steel arrived in Detroit on April 2, Harry looked at the paperwork and realized that Andy had treated the contract as a shipment contract rather than a destination contract.  He therefore effectively rejected the steel on that basis by sending Andy an e-mail to that effect.  Andy responded that the steel industry custom is to sell steel through shipment contracts.

Harry covered by purchasing steel elsewhere, and asks you to advise him.  He wants compensation for the cost of cover as well as for lost profits while his assembly line sat dormant.  Was Harry entitled to reject the goods?  Is Harry entitled to cost of cover?  Is he entitled to lost profits?  

1.
Was Harry entitled to reject the goods?

Right of rejection in single delivery contracts

i.
Generally except as stated below, in a single delivery contract, if the goods or the tender “fail in any respect to conform to the contract” the buyer may reject all or accept all, or accept any commercial units and reject the rest.  The test for commercial unit is “not only what unit has been the basis of the contract, but whether the partial acceptance produces so materially an adverse effect upon the remainder as to constitute bad faith.”  (2-601, comment 1.)

ii.
Failure to make reasonable contract with carrier or to notify buyer of shipment (2-504): these are grounds for rejection only if material loss or delay results.

In this case, the tender of the goods pursuant to a shipment contract, as opposed to a delivery contract, did not comport with the contract if the contract required it to be a destination contract rather than a delivery contract.  

Note that the contract itself was a verbal agreement which was confirmed in writing.  The parties never addressed whether the contract was to be a shipment or a delivery contract.  The parties had previously utilized destination contracts.  In other words, their course of dealing had been to use destination contract.  Course of dealing takes precedence over the usage of trade, and so one of the terms of the contract at issue was that it was to be a destination contract.
Note that the exception noted above in (ii) does not apply.  Whether a contract is a destination contract or a shipment contract affects, among other things, who will pay for the shipping, and so it affects the price.  There is no allegation that Andy shipped with a fly by night or unlicensed or uninsured carrier.

Therefore, Harry was justified in rejecting the goods.

Note that Andy could have covered by re-shipping the goods, or,  more probably, by agreeing to treat the contract as a destination contract.

2.
Was Harry entitled to cover damages?
Buyer’s damages for non-delivery, or upon rejection or revocation of acceptance: difference between the contract price and the market price or the cost of buying replacement goods (i.e. cover).

i.
Difference between contract price and market price (2-713): market price is determined as of the time the buyer learns of the breach, and at the place of tender – except in cases of rejection after arrival, in which case, market price is determined at place of arrival.  (C.f. seller’s damages which are measured at time for delivery.)  Buyer also receives incidental and consequential damages.

ii.
Difference between contract price and cost of replacement goods (a.k.a. cover): (2-712): buyer may choose to effect cover, defined as the cost to make a reasonable contract for substitute goods in good faith and without unreasonable delay.  Buyer also receives incidental and consequential damages.

Therefore, Harry is entitled to cover damages upon rightful rejection.

3.
Is Harry entitled to consequential damages?

In this case, the contract itself was a verbal agreement which was confirmed in writing.  The parties did not verbally address the issue of consequential damages.  The seller included the term in his confirmation but the buyer’s confirmation was silent.  This is a battle of the forms situation under 2-207.  

Between Merchants – “Battle of the Forms:” at common law, the mirror image rule provided that any acceptance by the offeree mirror exactly the terms proposed by the offeror; if it didn’t, the offeree’s writing was merely a counter-offer.  The UCC provides, however, that if there are competing forms, a contract is formed.  The additional or different terms become part of the contract unless:

1.
the offer expressly limits acceptance to its terms; or

2.
they materially alter the contract; or

3.
the offeror has already objected to the particular terms, or objects within a reasonable time after notice of them is received.

If any of these are established, a contract has been formed which does not include the additional term at issue.  For specific examples of material and non-material alteration of contract, see Comments 4 and 5 to § 2-207.  See comment 5 which states that limiting remedies in a reasonable manner does not materially alter a contract.  The law stated above is set forth in the following table:

	Terms agreed to before confirmations sent
	Term in confirmation from first party
	Term in confirmation from second party
	Term in final contract

	(Silent)
	Version A
	(Silent)
	Version A, if § 2-207(2) is satisfied (i.e. the additional term become part of the contract unless: (1) the offer expressly limits acceptance to its terms; or (2) they materially alter the contract; or (3) the offeror has already objected to the particular terms, or objects within a reasonable time after notice of them is received.


Therefore, the limitation contained in the seller’s confirmation would become part of the contract and Harry is not entitled to lost profits.
Question 2 (one hour)

Anna wanted to remove some low hanging branches from a weeping willow tree located on her land to improve her ability to see traffic as she pulled out of her driveway.  She had heard that weeping willows need to be cut with a special type of tool; otherwise the tree will die and they are expensive to replace.

Anna went to Beta Hardware.  She asked to speak to the manager, Tom, and explained what she had heard about willow trees, and her needs.  She said that she did not know anything about cutting trees, and that she was “in his hands.”  Tom pulled a tool from the shelf and handed it to her.  He said that it was “specially designed for willow trees.”  The brand of the tool was “Webb’s Weeping Willow Trimmer.”  Anna asked Tom if he was sure the tree would be all right.  Tom assured her that if the tree died as a result of using the trimmer the store would pay to have a new tree installed.

Anna took the item to the front of the store.  She paid by credit card.  She signed the receipt, immediately over the words, “Beta makes no warranties express or implied regarding any product sold.”

Anna took the trimmer home and followed the directions on the packaging for trimming her tree.  A week later, it was dead.  An arborist who came out to treat the tree told Anna that the trimmer was made of the wrong alloy.  

Anna returned to the store and demanded that Beta purchase her a new mature tree.  Tom has come to you and asks whether he owes Anna a new tree.  Specifically, he wants to know whether there were any warranties created, and if so, whether they were effectively disclaimed by the language on the receipt.  If any warranties were created and not disclaimed, were they breached?  Advise him as to these issues only.  Do not discuss Anna’s remedies, if any.

1.
Were express warranties created?

An express warranty arises in any of three ways (2-313):

1.
An affirmation of fact or promise made by the seller to the buyer which relates to the goods and which becomes part of the basis of the bargain creates a warranty that the goods conform to the affirmation of fact or promise.

2. A description of the goods which becomes part of the basis of the bargain creates a warranty that the goods conform to the description.

3.
A sample or model which becomes part of the basis of the bargain creates a warranty that the goods conform to the description.

“Basis of the bargain” is interpreted differently in different jurisdictions:

	What buyer has to show to establish creation of express warranty:
	Reliance jurisdiction
	Comment 3 jurisdiction
	Non-reliance jurisdiction
	Cipollone jurisdiction (pertains to advertising only)

	Seller made representation during the bargain, before entering into contract with the buyer
	Yes.
	Yes; this showing creates a rebuttable presumption the representation is part of basis of the bargain.
	Yes.
	Yes.

	Buyer gained actual knowledge of representation before entering into the contract
	Yes.
	
	
	Yes; this creates a rebuttable presumption that the buyer relied.

	Buyer relied on the representation in entering into the contract
	Yes.
	
	
	


Once the buyer has introduced this evidence, the seller can rebut as follows.  If the seller proves the following (and buyer does not counter-rebut, see below) then the seller wins because the buyer is unsuccessful in establishing that the representation became a part of the basis of the bargain:

	Seller’s permitted rebuttal (if any)
	Seller can rebut with proof of buyer’s non-reliance
	Seller can rebut presumption with proof of buyer’s non-reliance
	
	Seller can rebut with evidence of (1) buyer’s non-reliance or (2) buyer’s knowledge the claim was false


If the seller introduces the above, the buyer may still win if he proves (i.e. convinces the judge or jury) of the following:



	Buyer’s counter-rebuttal (if any)
	(Buyer can contest the seller’s proof of buyer’s non-reliance)
	(Buyer can contest the seller’s proof of buyer’s non-reliance)
	
	Buyer can counter rebuttal with evidence of buyer’s reliance in spite of non-belief


a.
Tom’s oral warranty that the tool was “specially designed for willow trees.”

Note that this warranty is oral and was not reduced to writing.  Express warranties are limited by the statute of frauds.  This alleged warranty therefore is not enforceable (although it was created).

b.
“Webb’s Weeping Willow Trimmer.”  

Note also that the description of the tool on the box creates an express warranty that the goods will comport with the description, which in this case is that the trimmer works on weeping willows.  The statute of frauds is satisfied so the express warranty has been created and is enforceable.
2.
Were implied warranties created?

a.
Implied warranty of merchantability.
In every sale by a merchant who deals in goods of the kind sold, there is an implied warranty that the goods are merchantable; that is, the goods must at least:

1.
pass without objection in the trade under the contract description;

2.
in the case of fungible goods, be of fair average quality within the description;

3.
be fit for the ordinary purposes for which such goods are sold;

4.
run, within the variations permitted by the agreement, of even kind, quality and quantity within each unit and among all units involved;

5.
be adequately contained, packaged or labeled according to the contract; and

6.
conform to any promises or affirmations of fact, made on the label.

Note that these are minimum standards, and other warranties of merchantability can arise from course of dealing or usage of trade.

In this case, because there was a sale of goods by a merchant who deals with goods of the kind, a warranty of merchantability (also known as a warranty of fitness for general purposes) was created that the goods would be fit for the ordinary purpose of trimming weeping willow trees.

b.
Implied warranty of fitness for a particular purpose.
An implied warranty of fitness for a particular purpose arises whenever any seller (even non-merchants) has reason to know of the particular purpose to which the goods will be put and that the buyer is relying on the seller’s skill and judgment to select suitable goods.

In this case, Anna stated she knew nothing and that she was putting herself in the hands of the store manager.  In this case, then, an implied warranty of fitness for a particular purpose was created that the trimmer would be fit for trimming weeping willow trees.

3.
Were the warranties disclaimed?

a.
Express warranties
Once an express warranty is made, it is hard to disclaim it.  If there is language (verbal or written) which purports to disclaim the warranty, the court will try to construe the warranty and the disclaimer as consistent with each other.  If it is unreasonable to construe the warranty and the disclaimer as consistent, then the disclaimer will be ineffective.

b.
Implied warranties

i.
Merchantability

Disclaimer of implied warranty of merchantability:  the warranty may be disclaimed in any one of four different ways (see below): (1) the disclaimer must mention the word “merchantability” and, if in a writing, must be conspicuous; (2) by language such as “as is” or “with all faults;” (3) by the buyer’s examination or refusal to examine (after demand by the seller) before the sale; or (4) by course of performance, course of dealing or usage of trade.

ii.
Fitness for a particular purpose

Disclaimer of warranty:  the warranty may be disclaimed in any one of four different ways (see below): (1) the disclaimer must be in a writing and conspicuous; safe harbor language provided; (2) by language such as “as is” or “with all faults;” (3) by the buyer’s examination or refusal to examine (after demand by the seller) before the sale; or (4) by course of performance, course of dealing or usage of trade.

4.
Were any breached?

The express warranty that the trimmer was specially designed for willow trees probably was not breached.  It was specially designed for willow trees; it just didn’t work.  If Tom had said that it works well for willow trees, this would have been breached.

The express warranty of description was breached.

The implied warranties were breached.

Question 3 (one hour)

Bob ordered the latest gadget – a Lawnba, which is an automatic lawnmower.  Once a week it turns itself on and moves around the lawn, cutting grass as it goes.  Although it costs $10,000, Sam, the sales agent, explained that it is an incredibly complex piece of machinery which operates on the latest technology so as to cut only that which it is supposed to cut, while not damaging gardens, the neighbors lawn, and the like.

When Bob returned home from work on Friday, April 15, Bob saw the unit had been delivered, just in time for the first cutting of the season.  On the following day, Bob followed the instructions in the owner’s manual, assembled the unit, turned on the Lawnba, opened a beer, put his feet up on a chaise lounge, and watched the Lawnba work.  

At first, it worked just fine.  The Lawnba zig-zagged around the yard, cutting grass as it went.  After two hours, the unit shut itself down and a small screen proclaimed that the yard work was complete and it would power up again in a week.  Unfortunately, the Lawnba left sporadic patches of grass uncut.  Bob tried to re-start the unit but was unable to do so.

On Monday, April 18, Bob called Sam, who assured Bob that the unit probably just needed to be calibrated for Bob’s yard.  He agreed to send someone to Bob’s house the following week, April 25.

On April 25, Rex, a Lawnba repairman, made some adjustments, and told Bob that the unit should work just fine.  He then left.  Pleased, Bob started the Lawnba and sat back to watch.  Again, the unit seemed to work fine until it shut down, leaving some patches of grass uncut.  Again, Bob was unable to re-start the unit.

On April 26, Bob again called Sam, who assured Bob that someone would be back in two week’s time to sort through the problems.

On May 10, Rex returned to Bob’s house, worked on the unit, and again told Bob that he thought the unit would work just fine.  Rex left, however, before Bob could fully test the machine, because it would take two hours to complete the yard and the repairman could not wait that amount of time.  He told Bob he would return if the machine didn’t fully cut the grass.

Bob turned on the machine, and again it left some patches of grass uncut.  Bob called Sam the net day, May 11, and told him he did not want the machine, and that he wanted his money back.  Sam said he would have to check with his boss and call Bob back.

That night, the Lawnba was struck by lightning and completely destroyed.  Bob called Sam again and explained what had happened.  Sam told Bob that there was nothing he could do because Bob had accepted the unit and so he was not entitled to a refund.  

Bob has come to you for advice.  He wants to know if he can get his money back.  Advise him.

Bob can get his money back if he properly rejected or if he revoked his acceptance of the goods.

Right of rejection generally: when goods that do not conform to the contract are tendered, the buyer may either keep them and sue for damages, or, under some circumstances, reject the goods and either cancel the contract or sue for damages under the contract.  The buyer’s rights vary depending on whether the contract is a single delivery contract or an installment contract.

Formal requirements for rejection (2-605): rejection must be within a reasonable time after delivery or tender and before acceptance.  It is ineffective unless the buyer seasonably notifies the seller.  If, in connection with a rejection, the buyer fails to identify a particular defect that is ascertainable upon reasonable inspection, the buyer can not rely upon that defect to justify rejection or to show seller’s breach if

i.
the seller could have cured the defect if notified, or:

ii.
between merchants, when the seller has, after rejection, made a request in writing for full and final written statement of all defects upon which the buyer proposes to rely.

Seller may cure by notice and new tender: within the time for performance, the seller may provide notice of an intent to cure and by tender of conforming goods that the buyer must then accept.

Seller’s right to cure beyond original contract time: in cases in which the buyer rejects a tender that the seller reasonably believed would be acceptable “with or without money allowance,” the seller, upon notification to the buyer, has a further reasonable time beyond the contractual time for performance within which to make a conforming tender.

Revocation of acceptance (2-608)  When acceptance may be revoked: the buyer may revoke acceptance when a defect materially impairs the value of the goods and

i.
buyer’s acceptance was based on a reasonable belief the defect would be cured and it has not been cured, or
ii.
buyer’s acceptance was based upon the difficulty of discovering defects or because of seller’s assurances that the goods conformed to the contract. 
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