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AUDREY ROUSSEAU, GUARDIAN AD LITEM FOR MICHAEL MCKENZIE, A MINOR,
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MAUREEN MCKENZIE,

Respondent.

_____________________________

ON APPEAL FROM THE COURT OF APPEALS OF THE STATE OF HOYNES FOR THE SIXTH DISTRICT

_____________________________

BRIEF FOR PETITIONER

______________________________

OPINIONS BELOW

The opinions of the Superior Court of the State of Hoynes for the County of Peaceful and the Court of Appeals of the State of Hoynes for the Sixth District are unreported and are contained in the transcript of the record (R. 2-18).

JURISDICTION

A statement of jurisdiction has been omitted pursuant to Rule 4(c), 1987 Rules of National Moot Court Competition.

CONSTITUTIONAL PROVISIONS, STATUTES AND RULES INVOLVED

The text of the following statutes relevant to the determination of the instant case are are set forth in the appendices:

Constitutional Provisions

U.S.Const.Amend.I.

State Statutes

Hoynes Penal Code §§ 23.01-23.03,23.06,23.09 (1982).

State Rules

Hoynes Rule of Evidence 506 (1975).

STATEMENT OF THE CASE

The facts as found by the trial court are as follows.

Michael McKenzie, born April 20, 1973, is the only child of John and Maureen McKenzie. The McKenzies were married on June 10, 1970, and have lived in Peaceful County during all times relevant to this case.

Mr. McKenzie was a successful businessman, investor and entrepreneur. In 1983 he began abusing Michael. At first the abuse was primarily verbal, and usually precipitated by Michael's misconduct, which may have warranted disciplinary measures. In 1984 the abuse escalated in frequency and severity. Michael was subjected to unwarranted beatings on a weekly basis, and he sustained bruises and lacerations on his face, arms and other parts of his body. For example, on July 21, 1985, Mr. McKenzie kicked Michael in the abdominal area. The child was rushed to Memorial Hospital, where he was treated for a ruptured spleen and internal bleeding.

Mrs. McKenzie often attempted to physically intervene in the beatings but was largely unsuccessful as Mr. McKenzie stood 6'4" and 225 lbs and Mrs. McKenzie is 5'3" and 110 lbs. She pleaded with her husband and even threatened to call the police, but the effect was negligible. 

The abuse continued unabated. Sometimes the incidents constituted corporal punishment for curfew violations, truancy from school, alcohol and marijuana use, and the like. However, Mr. McKenzie's beatings were often impulsive, unprovoked and very harsh. 

Despite her threats, at no time did Mrs. McKenzie notify the police or any other source of governmental assistance or intervention. She did attempt to intervene whenever possible, and spent hours talking to her husband about his problem. She hoped that Alcoholics Anonymous and time would solve the problem. She did not want to involve non-family members.

In January, 1986, Mrs. McKenzie, a Catholic, went to see Rev. William O'Brien, a Roman Catholic priest and the pastor of Saint Patrick's Catholic Church. Mrs. McKenzie recounted in detail her husband's history of abuse of her son in the confessional. During the next several months, she continued to confide in Father O'Brien and sought his counsel concerning the problem during sessions in the rectory. Father O'Brien advised her to notify the police or, alternatively, the Welfare department. Mrs. McKenzie refused to bring in outsiders to what she termed a family problem. Father O'Brien suggested that she meet with the petitioner, Audrey Rousseau, regarding the problem.

In May, 1986, Mrs. McKenzie did meet with the petitioner. Rousseau was Mr. McKenzie's sister, and also Michael's favorite aunt.  Rousseau agreed to let Michael stay with her on weekends, in order to alleviate the frequency of abuse. Mr. McKenzie learned of the plan in July, 1986, and ended the arrangement. 

On August 10, 1986, Mr. McKenzie violently beat his son. Michael was rushed to Memorial Hospital, and was treated for fractured ribs, abdominal trauma, psychological distress and shock. 

On August 14, 1986, Rousseau filed an emergency application in the Peaceful County Probate Court for appointment as guardian ad litem. Mr. McKenzie objected and a hearing was held on August 30, 1986. The Probate Court found sufficient evidence of abuse, as defined in the Hoynes Penal Code, and granted petitioner's petition. Accordingly, Rousseau was appointed guardian ad litem, and was granted temporary custody.

On October 6, 1986, Mr. McKenzie committed suicide. His will left his sizeable estate to his wife, but nothing to his son. On November 15, 1986, Rousseau initiated the present action against Mrs. McKenzie, alleging negligence in her failure to notify authorities or otherwise to take reasonable measures to prevent physical injuries to Michael, including those sustained on August 10, 1986. The suit claimed severe and permanent physical and psychological injury and sought $1 million in damages.

At trial in the Superior Court of the State of Hoynes for the County of Peaceful, petitioner offered the testimony and documentation of several Memorial Hospital medical staff members. The evidence confirmed the nature and extent of Michael's injuries over the three year period. Michael and Mrs. McKenzie both testified. Mrs. McKenzie admitted that, although she attempted to intervene on most occasions, she was generally unable to prevent the violence. She also recounted several incidents of Michael's misconduct, namely, truancy from school, use of obscenities towards his mother, occasional alcohol and marijuana use, and a juvenile court proceeding for petty theft. She admitted that many instances of abuse were apparently unprovoked and not precipitated by the apparent need for discipline.

Rousseau subpoenaed Father O'Brien, who initially refused to testify, claiming the clergy-communicant privilege under Hoynes Rule of Evidence 506. The Defendant objected, and was duly noted for the record. The Court notified Father O'Brien of its contempt powers, but still Father O'Brien refused to testify. The Court offered to hold an in camera hearing, and Father O'Brien and the Defendant objected. The Court found Father O'Brien in contempt and sentenced him to ten days in jail. Mrs. McKenzie begged Father O'Brien to comply with the Court, but he refused. After five days, he relented and testified, because he feared that the trauma might unduly affect Mrs. McKenzie's health. Father O'Brien reluctantly testified to the events as recounted above. The Court found Father O'Brien's testimony critical because he was an unbiased witness whose testimony shed light on the Defendant's actions. The Court found Father O'Brien's testimony to be credible, accurate and very significant.

The trial court found for the plaintiff-petitioner Rousseau. Judge Sylvester ruled that the parental immunity doctrine in tort law is no longer law in the State of Hoynes, citing Willingham v. Willingham, 247 West. App.2d 36 (1973), in which the Hoynes Court of Appeals (Fourth District) reexamined and abrogated the doctrine of parental immunity in tort actions based on negligence, and replaced it with the widely-accepted "reasonable parent" standard.

The Court of Appeals of the State of Hoynes for the Sixth District reversed, citing Rogan v. Rogan, 42 West. App. 212 (1931), in which the Hoynes Court of Appeals adopted the doctrine of parental immunity. The Court of Appeals also held the Hoynes Child Abuse Statute unconstitutional under the first and fourteenth amendments, since it abrogates the clergy-communicant privilege, traditionally recognized as a hallmark of the free exercise of religion.

This Court granted a writ of certiorari, Rousseau v. McKenzie, 88-12, in order to decide the issues raised on appeal.

SUMMARY OF ARGUMENT

The Court of Appeals incorrectly concluded that Hoynes law bars recovery by a child from his mother for negligently failing to notify authorities about abuse inflicted by his father on a theory of parental tort immunity. The trend in recent years has been for jurisdictions which have adopted the parental tort immunity doctrine to abrogate it partially or entirely. Those jurisdictions which abrogate the doctrine usually adopt a "reasonable parent" standard, judging a parent's actions in the light of what a reasonable and ordinarily prudent parent would do in the same or similar circumstances. The reason many jurisdictions have abrogated the doctrine of parental immunity is that the policy considerations originally advanced in its favor are no longer persuasive.

Petitioner further contends that the "reasonable parent" standard is already the law in the State of Hoynes. Courts of appeal within the State of Hoynes have adopted the "reasonable parent" standard in lieu of the parental immunity approach.

The Court of Appeals held that Hoynes law is that of partial abrogation of the immunity -- that is, immunity subject to certain exceptions established by case law. Granting this arguendo, the Court of Appeals wrongly concluded that the circumstances of this case fell into one of the established exceptions. Thus, even if Hoynes law is, and remains, as the Court of Appeals contends, the petitioner is entitled to recover, since parental immunity as defined by state law does not apply in this case.

ARGUMENT

I
THE COURT OF APPEALS INCORRECTLY DETERMINED THAT HOYNES LAW RENDERS THE MOTHER OF A CHILD ABUSED BY HIS FATHER IMMUNE FROM NEGLIGENT TORT LIABILITY FOR FAILING TO NOTIFY THE AUTHORITIES OF THE ABUSE.

The Court of Appeals erroneously concluded that the doctrine of parental immunity barred the petitioner from recovering damages for injuries suffered as a result of respondent's failure to report her husband's abuse of Michael. Rousseau's argument is three-fold. First, the doctrine of parental immunity in negligence actions is no longer the law in the State of Hoynes. Second, if this court finds that parental immunity is found to be the common law rule, public policy demands that it be abrogated in favor of the "reasonable parent" standard adopted by many states. Third, if precedents are found to be controlling, and the old standard is not modified, this Court should find that the Court of Appeals incorrectly applied precedent in its finding that the petitioner could not recover.

A. 
Appellate courts of other Districts within the State of Hoynes have applied the "reasonable parent" standard.

While this Court has never ruled that the principle of parental immunity has been abrogated in favor of the "reasonable parent" standard, courts have indicated that Hoynes law is tending toward abrogation. The principle of parental immunity was first adopted by this Court in Rogan v. Rogan, 42 West. App. 212 (1931). The Courts of Appeal in the State of Hoynes have rejected the contention that parental immunity is to be applied with blatant disregard for the cases at hand. The Fourth District Court of Appeals abrogated the immunity in favor of the "reasonable parent" standard in Willingham v. Willingham, 247 West. App.2d 36 (1973). The Sixth District Court of Appeals, in its handling of this case, adopted the test in Goller v. White, 20 Wis.2d 402, 122 N.W.2d 193 (1963), which allows the immunity to be invoked in certain circumstances, but not in others.

The trial court allowed the petitioner to recover damages against his mother, believing that Hoynes law allowed for such recovery under the holding of Willingham. In Willingham, the defendant and his son were driving home from a football game when the defendant instructed his son to get out of the car and check the headlights. The boy was injured by a passing car and sued his father for negligence. The trial court granted a motion to dismiss for failure to state a claim, but the Court of appeals reversed, and adopted a "reasonable parent" standard.

The growth of common law exceptions to the doctrine of parental immunity led many courts to reconsider their approach to the issue. In Goller, the Wisconsin Court abrogated the doctrine in all instances but two:

(1) [W]here the alleged negligent act involves an exercise of parental authority over the child; and (2) where the alleged negligent act involves an exercise of ordinary parental discretion with respect to the provision of food, clothing, housing, medical and dental services, and other care.

122 N.W.2d at 198. This is the approach taken by the Court of Appeals, below. This Court is asked to chose between the two approaches, or, alternatively, to come up with a new test.

B. 
The State of Hoynes should abrogate tortious parental immunity in instances of negligence.

The doctrine of parental immunity is historically based on three policy decisions, none of which are persuasive today. The doctrine should be abrogated in favor of the "reasonable parent" standard.

The doctrine of parental immunity arose in Hewelette v. George, 68 Miss. 703, 9 So. 885 (1891). The Mississippi Supreme Court reasoned, without citation of authority that:

The peace of society, and of the families composing society, and a sound public policy, designed to subserve the repose of families and the best interests of society, forbid to the minor child a right to appear in court in the assertion of a claim to civil redress for personal injuries suffered at the hands of the parent.

9 So. at 887. Thus, the first basis for the doctrine is the maintenance of harmony within the home.

Parent-child immunity does not further this policy in the instant case for two reasons. First, the history of abuse indicates that there was no "peace" to maintain. Second, abrogation of parental immunity would give rise to duty to report instances of abuse. Outside agencies would be able to intervene early in the process, which could result in a restoration of the family harmony the doctrine is designed to protect.

The next major policy consideration is that of the family exchequer. It was feared that, should one family member persevere in a negligence action, the family assets could be diminished to the point where the other family members would suffer. This consideration bears no weight in the instant case for two reasons.

First, the advent of liability insurance prevents this occurrence. It has been noted that:

[G]one is the fear of impoverishing the family, of impairing parental discipline or of disrupting domestic harmony. The child's suit, if successful, will provide a fund to care for its injuries which might otherwise be unavailable. Far from upsetting family ties, the suit is actually an incident in the course of a family's provident management of its affairs.

Badigan v. Badigan 9 N.Y.2d 472, 215 N.Y.S.2d 35, 174 N.E.2d 718 (1961), (dissenting opinion of Justice Fuld). The rise of liability insurance has taken the punch out of the argument that the family finances will be destroyed by such a suit.

Second, in the case before the Court, there are only two parties with a stake in the suit. If the petitioner is allowed to recover, no siblings exist who would be adversely affected by the decision.

The final reason the doctrine had been widely accepted was due to the fear of collusive lawsuits. In Hebel v. Hebel, 435 P.2d 8 (Alaska, 1967) the Alaska Supreme Court stated that "the danger [of collusive suits] is precisely the same when the injury is to a child who has attained twenty-one or to a brother or sister, or to a less degree, to a friend." 435 P.2d at 12. Furthermore, in urging courts of other jurisdictions to abrogate the immunity, commentators have reasoned that:

The threat of fraudulent suits will always have to be dealt with by our judicial system. Cross-examination is but one tool available to overcome this problem effectively. It would be unwise and unjust to predicate a far-reaching limitation on the right to redress and compensation on the possibility that a few people may bring bogus suits.

Ingram and Barder, The Decline of the Doctrine of Parent-Child Tort Immunity, Illinois Bar Journal 596 (1980) at 597. 

In conclusion, petitioner submits that there is no substantial policy basis for embracing the doctrine of parental immunity.

II 
THE COURT OF APPEALS INCORRECTLY APPLIED THE STANDARD IT ADOPTED TO THE FACTS OF THE INSTANT CASE.

The Court of Appeals adopted the approach set forth in Goller v. White, 22 N.W.2d 191 (Ill., 1963), holding that the doctrine should be abrogated except:

(1) [W]here the alleged negligent act involves an exercise of parental authority over the child; and (2) where the alleged negligent act involves an exercise of ordinary parental discretion with respect to the provision of food, clothing, housing, medical and dental services, and other care.

122 N.W.2d at 198. Granting, arguendo, that the Court of Appeals wisely adopted such a position, the facts of this case do not fall within the exceptions noted above. Even if this Court is not willing to fully  abrogate parent-child tort immunity in negligence actions, petitioner must be allowed to recover.

The trial court found that the negligent act involved in this case was the "[breach of respondent's] duty of care to her son by failing to report the maltreatment by her husband and failing to take other reasonable measures to intervene in the repeated and excessive incidents of abuse." (R.9).

It cannot be argued that this constituted "an exercise of parental authority." Mrs. McKenzie failed to effectively intervene because she did not want outsiders to become involved in the problem. Mr. McKenzie was the parent who was arguably exercising authority over his son. Mrs. McKenzie's inaction was not related in any manner to the discipline of her son.

Furthermore, Appellee's negligence was not an "exercise of ordinary parental discretion with respect to the provision of food, clothing, housing, medical and dental services, [or] other care." 122 N.W.2d at 198. Mrs. McKenzie's inaction was not reasoned discretion, but an unfounded hope that "Alcoholics Anonymous would help Mr. McKenzie and that her son would 'mature' and 'get over' his 'teenaged' difficulties. . . . [S]he did not want to involve outsiders." (R.4). The "discretion" element is intended to protect those parents who, acting in good faith, inadvertently injure their children. Mrs. McKenzie did not, in this instance, act, let alone in good faith. Father O'Brien, her sole ally in this matter, repeatedly counseled her to seek outside help, yet she steadfastly refused. Appellee cannot seriously contend that she acted in good faith.

CONCLUSION
WHEREFORE, petitioner respectfully requests this Court to reverse the decision of the Hoynes Court of Appeals for the Sixth District.

Respectfully submitted,

______________________

______________________

Counsel for Petitioner
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