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Question 1 (3 points)
Sherry has an old Dodge Dart that she dearly loves, but can no longer afford to maintain.  She wants it to go to a good home.  She therefore takes out an advertisement in the local paper, which states:

I hereby offer to sell my 1961 Dodge Dart for $800.  This offer may only be accepted by handwritten note which contains no less than 500 words on the history of the 1961 Dodge Dart, accompanied by a certified check or money order in the amount of $800.  Call Sherry at 555-5678 for details.

Betsy knows nothing about Dodge Darts, 1961 model year or otherwise.  She wants a vehicle to drive to and from her job.  She reads the ad on the first day of publication, and rushes to the bank.  She obtains a money order and tenders it in person to Sherry, but does not write the 500 word essay.  

Was a contract formed between Sherry and Betsy?

a. Yes, if the manner of acceptance is found to be reasonable under the circumstances. 

b. Yes, because $800 is good and valuable consideration.

c. No, because Sherry did not write the essay.

d. No, because the money order was not commercially reasonable.

c.
An offer may unambiguously state (or circumstances may unambiguously show) that it is capable of being accepted only in a certain manner.  The offeror can state the manner in which acceptance is to occur.
Question 2 (3 points)
What is the difference between a contract and an agreement as defined in the Uniform Commercial Code?

1.
Agreement = parties’ language + course of performance + course of dealing + usage of trade.  Note that this definition of “agreement” is a significant departure from the common law, and implies that an agreement doesn’t really exist until it is “found” by a fact finder – what the parties thought they had agreed to isn’t necessarily their agreement.  This is very important to remember as we go through the class!

2.
Contract = agreement + rules imposed by law
Question 3 (3 points)
Sherry has a lemon tree in her front yard.  She likes the shade the tree provides, but doesn’t want any of the lemons.  She decides to supplement her fixed income by selling the lemons, which are not yet ripe, and posts a sign in her front yard saying, “Lemons for sale.”  Bert, a next door neighbor, decides to buy the lemons.  Bert and Sherry agree that Bert will buy, and Sherry will sell, all of the lemons from the lemon tree in Sherry’s front yard.  Bert asks Sherry how much she wants for the lemons.  Sherry asks Bert how much he wants to pay.  They agree that they will decide on a price later.
While the lemons are maturing, Sherry decides that she can sell the lemons for more money to Phil.  She does so.  Bert sues her, and Sherry defends on the grounds that there was no contract because there was no price set.  Does Sherry prevail on this argument?

I. No, because a court may set a price if the price is left out but the parties agreed to be bound.
II. No, because a court may set a price if the price is to be decided by a later agreement of the parties but they fail to agree.
III. Yes, because every agreement has to have a price.
IV. Yes, because this is a requirements contract.
a.
I only

b.
I and II only

c.
III only

d.
III and IV only

The answer is B.  A court may choose a reasonable price if:

a.
the price is left out but the parties intend there to be a contract; or

b.
the price is to be decided by a later agreement of the parties but they fail to agree; or

c.
the price is to be set by a  standard or by a third party, and it isn’t set (not due to the fault of a party).

Question 4 (3 points)
Identify the two situations in which a party may unilaterally set the price for a contract.
A party may unilaterally set the price if:

a.
The contract states the price may be selected by buyer or seller; or

b.
If the contract states that the price is to be fixed after contract formation by a method other than by later agreement of the parties and the price is not set by the default one party, the other party may set a reasonable price

Questions 5 – 6
The following facts apply for questions 5 and 6.

Joe of Joe’s Sports Memorabilia wants to order 5,000 miniature Notre Dame football helmets for sale in his store in Palo Alto, California.  He faxes a letter to Sports Goods, Inc. which says: 

I need 5,000 miniature Notre Dame football helmets at $10 per piece, delivered to Palo Alto, CA.  Please ship immediately.

Tom, the president of Sports Goods, Inc. checks his inventory and sees that he has shipped all of his Notre Dame football helmets the prior week to a store in Ann Arbor, Michigan.  He notices, however, that he has 2,500 miniature Stanford football helmets and 2,500 mini Notre Dame footballs, each of which cost $10 per piece.  Without contacting Joe, Tom ships the Stanford helmets and the Notre Dame footballs instead, and they arrive two days later in Palo Alto.

Question 5 (3 points)

At this point, without any further action on either side, which of the following is true:

V. The shipment of the footballs is a counter-offer

VI. The shipment of the Stanford helmets is a counter-offer

VII. A contract for the sale of mini Notre Dame helmets is formed

VIII. Sports Goods, Inc. is in breach of contract

a.
I only

b.
I and II only

c.
III only

d.
III and IV only

D.
This is a 2-206 issue.  Under 2-206, unless the terms of the offer specify otherwise, an order or other offer to buy goods for prompt or current shipment can be accepted by a prompt promise to ship or shipment of conforming goods; or shipment of nonconforming goods.  In this case, the offer did not specify the manner in which the offer could be accepted, and so the offer can be accepted by the shipment of conforming goods, or by nonconforming goods.  In this case, the contract was formed by shipping nonconforming Stanford helmets and ND footballs.  These are not counteroffers.  Unfortunately, Sports Goods, Inc. is now in breach of contract because it shipped goods, and therefore formed a contract, but the goods it shipped are nonconforming, and so Sports Goods, Inc. is in breach of contract.

Question 6 (3 points)
Same facts as above.  A day after shipment, but the day before the goods arrive in Palo Alto, Tom e-mails Joe as follows:

Didn’t have mini-ND helmets – demand in Michigan was overwhelming.  Have sent as an accommodation some other stuff.
At this point, which of the following is true:

I. A contract has been formed for the Stanford helmets and the ND footballs

II. A counter-offer has been made for the sale of the mini-footballs

III. A counter-offer has been made for the sale of the Stanford helmets

IV. Sports Goods, Inc. is in breach of contract if a court finds that this e-mail was not sent seasonably

a.
I only
b.
II and III only
c.
I, II and III only

d.
II, III and IV only

D.
Welcome to the wonderful world of the multistate bar exam!  This question is a little tricky, just like the MBE questions are.  MBE questions rarely include correct answers, only “best” answers.  This is one of those questions (and has been weighted accordingly).  This time, Sports Goods, Inc. has notified Joe’s that its shipment of the nonconforming goods is meant merely as an accommodation, and has not formed a contract.  (I) is definitely not correct because Joe’s ordered ND helmets, and the shipment of nonconforming goods does not form a contract for the sale of the nonconforming goods.  (II and III) might apply, if the notification by the seller is found to have been sent in a timely fashion.  In other words, under 2-206, if the seller’s notification was seasonable, then the shipment of the nonconforming goods is a counteroffer for the sale of the nonconforming goods.  It all depends on whether the notification was seasonable.  Since the e-mail was sent a day before the goods arrived, it is highly likely that a court would find the notification was timely, so II and III apply.  (IV) is also correct – if the court finds that the e-mail was not sent seasonably, then a contract has been formed for the sale of ND helmets by the shipment of the non-conforming goods, and seller is in immediate breach of contract.  (A) is incorrect.  (B) is not correct because it omits (IV).  (C) is not correct because it includes (I) which we know is incorrect.  Therefore (D) is the best answer.
Question 7 (2 points)
On August 15, Acme Used Cars takes out the following ad in a local paper:

Free with every automobile on the lot: $100 gift certificate to Chris Ruth’s Steak House.  This offer will be held open until October 15.

The promotion turned out to be wildly popular, but the economy was such that Acme’s profit margins were being significantly eroded.  Accordingly, on August 30, Acme published the following notice in the paper:

Notice that ACME will no longer be issuing $100 gift certificates to Chris Ruth’s Steak House.  Thank you for your consideration.

Cheryl bought a car on September 1, signed the paperwork and was driving off when she remembered she had read about the promotion, as well as its cancellation.  She asked for a gift certificate but was turned down.  She sues in small claims court for the gift certificate.  What result?
a.
Judgment for Acme because Cheryl is not a merchant.

b.
Judgment for Acme because Cheryl provided no consideration for the gift certificate.

c.
Judgment for Cheryl because an offer by a merchant to buy or sell goods in a signed writing which offers assurances it will be held open will be irrevocable
d.
Judgment for Cheryl because she is a bona fide purchaser for value.

C.
 2-205: An offer by a merchant to buy or sell goods in a signed writing which offers assurances it will be held open will be irrevocable
Question 8 (10 points)
Bill is setting up his own law office.  He calls Steve’s Computers and tells Steve he needs a computer, wireless router, and “all-in-one” – which is a combination fax/printer/copier and scanner.  Steve suggests a wireless router and an internet connection.  Bill tells Steve he is not very technically inclined, and asks Steve if he, Steve, will set up and install the hardware, and also provide, configure and install software on the computer which will be needed for the practice of law.  Steve states that he has many attorneys as clients and he knows just what software is necessary.  Bill also asks if Steve has the book, Computers for DumDums, and Steve agrees to deliver one with the computer.

Steve delivers and installs the computer system and the book, and provides Bill with an invoice.  The invoice states as follows:

For sale and installation of computer system, including software for law office.  $5,000

Computers for DumDums. $25

Total $5,025

Unfortunately, the computer system fails to operate properly.  Bill drafts a complaint for breach of warranty under Article 2 of the California Uniform Commercial Code.  Steve’s attorney files a demurrer, asserting that the UCC does not apply to the transaction.  Who wins the demurrer, and why?
1.
If a contract involves the sale of goods and some other non-sale-of-goods aspect, the court can choose to

a.
divide the contract into separate parts with each part governed by the relevant law, or

b.
treat the whole contract as falling entirely within or outside of Article 2.

2.
There are various ways a court can decide which body of law applies in a case.  Three such methods are:

a.
The “gravamen” test looks to that portion of the transaction upon which the complaint is based, to determine if it involves goods or non-sale-of goods aspects (e.g. services).  Only one jurisdiction (Maryland) uses this test on a modified version of the U.C.C..

b.
The “predominant factor” or “predominant purpose” test looks at the transaction as a whole to determine whether its predominant purpose was the sale of goods or the provision of a non-sale-of goods-aspect (e.g. services).  The predominant factor or predominant purpose courts often look to four factors (called the Pass factors in the text):

i. language of the parties contract;

ii. nature of the business of the supplier;

iii. the reason the parties entered into the contract; and

iv. the respective amounts charged.
c.
The “holistic” approach requires a court to look at the overall thrust and purpose of the contract, as well as the reasonable totality of the circumstances.  Even courts considering the totality of the circumstances, however, are likely to look to the Pass factors.

3. Software and “smart” goods:  This area of the law is in a state of flux.  Most courts have held that computer software is a good, but some have not.  Some “smart” goods (e.g. cars, video games, hand held computer games, sophisticated watches, microwave ovens, DVD players and televisions, to name a few) have also been subject to the “predominant factor” test, above.
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